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MEMORANDUM 
*
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Frank C. Damrell, District Judge, Presiding

Submitted June 12, 2006**  

Before: FERNANDEZ, KLEINFELD, and BERZON, Circuit Judges.

California state prisoner Damyon Tomita appeals from the district court’s

judgment dismissing his 28 U.S.C. § 2254 petition challenging his conviction for

murder.  We have jurisdiction pursuant to 28 U.S.C. § 2253.  We review de novo
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the district court’s denial of a habeas corpus petition for failure to comply with the

one-year statute of limitations established in the Antiterrorism and Effective Death

Penalty Act of 1996, see Laws v. Lamarque, 351 F.3d 919, 922 (9th Cir. 2003),

and affirm.   

Tomita first contends that he is entitled to equitable tolling of the one-year

statute of limitations due to: (1) the seizure of his state habeas petition from his

inmate “writ-writer’s” cell; (2) the 10-month lock down during which he and his

inmate “writ-writer” had limited communication and were denied access to the law

library; and (3) the law library’s refusal to allow him to make copies of materials

for his state habeas petition following the lock down.  

Tomita’s contention fails because he has not established a causal link

between these factors and his inability to file a timely petition.  See Pace v.

DiGuglielmo, 544 U.S. 408, 418 (2005) (stating petitioner must show that an

“extraordinary circumstance stood in his way” and that he “pursu[ed] his rights

diligently” to establish equitable tolling); accord Miles v. Prunty, 187 F.3d 1104,

1107 (9th Cir. 1999).  First, the seizure of some of Tomita’s legal materials did not

prevent timely filing.  To the contrary, Tomita states that his “writ-writer” was

able to timely complete a second state habeas petition without the legal materials,

which he states were not returned during the statutory period.  Second, although
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Tomita has presented evidence of a lock down, there is evidence that he was able

to access the law library during that period.  Tomita does not have the right to

counsel for habeas corpus proceedings, so he cannot complain that he was unable

to access his inmate “writ-writer.”  See Coleman v. Thompson, 501 U.S. 722, 755

(1991).  Finally, Tomita’s inability to use the library’s copier did not prevent him

from filing his petition, as he was able to make copies elsewhere.  Even if he had

been prevented from filing the petition for this reason, tolling the statute of

limitations for the time that he was without access to the library copier would be

insufficient to excuse his late filing.

Tomita also contends that a prison lock down was a “state-created

impediment” that delayed the start of the statutory period until sometime in

December 2001, when the lock down ended.  This claim also fails, as Tomita has

not shown that the state denied him access to the library during the lock down, or

that such denial caused him to be unable to timely file his petition.  See 28 U.S.C.

§ 2244(d)(1)(B).

Accordingly, the district court properly dismissed the petition as untimely.

AFFIRMED.


